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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshore and Harbor Workers' Conpensation Act, as anmended (33
U.S.C. 8901, et seq.), herein referred to as the "Act." The
hearing was held on April 26, 2000 in New London, Connecti cut,



at which time all parties were given the opportunity to present
evi dence and oral argunents. Post-hearing briefs were not
requested herein. The following references will be used: TR
for the official hearing transcript, ALJ EX for an exhibit
offered by this Admnistrative Law Judge, CX for a Claimant's
exhibit, DX for a Director's exhibit and RX for an Enployer's
exhi bi t. This decision is being rendered after having given
full consideration to the entire record.

Post - heari ng evidence has been admtted as:
Exhi bit No. ltem Filing Date
CX 10 Attorney Kelly's letter 05/ 30/ 00

filing the parties’
suppl enment al stipul ations

RX 13 Attorney Proctor’s letter 05/ 30/ 00
wi t hdrawi ng Section 8(f) as
an issue

CX 11 Attorney Kelly's letter 06/ 01/ 00
filing the

CX 12 May 17, 2000 suppl enment al 06/ 01/ 00
report of Dr. David G Kern

CX 13 Attorney Kelly's letter 07/ 10/ 00
filing her

CX 14 Fee Petition 07/ 10/ 00

CX 15 Attorney Kelly's letter 07/ 14/ 00
filing her

CX 16 Suppl enental Fee Petition 07/ 14/ 00

RX 14 Attorney Quay’'s letter 07/ 14/ 00

i nterposi ng no objections
to the fee petition

RX 15 Attorney Quay’'s letter 07/ 14/ 00
i nterposi ng no objections
to the supplenental fee
petition

The record was closed on July 14, 2000 as no further
docunents were filed.



Stipul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Decedent and the Enpl oyer were in an enpl oyee-enpl oyer
relationship at the relevant tines.

3. On March 27, 1990, Claimnt alleges that her husband
suffered an injury in the course and scope of his enploynent.

4. Cl ai mnt gave the Enployer notice of the injury and
death in a tinmely fashion.

5. Claimant filed a tinmely claimfor conpensation and the
Empl oyer filed a tinmely notice of controversion.

6. The parties attended an informal conference on January
29, 1997.

7. The applicable average weekly wage is $548.98, the
aver age weekly wage as established in a prior decision in this
case. (CX 10)

8. The Enpl oyer has paid no benefits on the claimfor Death
Benefits.

The unresolved issues in this proceeding are:

1. \Whether Decedent's death was causally related to his
maritime enploynment and his work-related injury for which he
received permanent total benefits from April 24, 1990 through
his death on April 21, 1996.

2. If so, whether Claimant is entitled to an award of Death
Benefits and interest on all past due benefits.

3. Decedent's average weekly wage as of the date of injury
on March 27, 1990.

4. The applicability of Section 8(f) of the Act has been
wi t hdrawn by the Enployer. (RX 13)

PROCEDURAL HI STORY

This Adm nistrative Law Judge, by Decision and Order
Awar di ng Benefits dated August 1, 1994, (CX 1-5 through 1-21),
concluded that Eugene G Jordan’s ("Decedent" herein) maritine
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enpl oynment at the Enployer's shipyard and his daily use of
pneumatic tools as a sheet nmetal nmechanic had resulted in
bil ateral carpal tunnel syndrom that he began to experience
shortness of breath in the m d-1980s, a condition exacerbated by
hi s physical |l y-demandi ng shi pyard work and that he had to stop
working on April 24, 1990 because of his nultiple nedical
pr obl ens. Accordi ngly, Decedent was awarded, inter alia,
conpensation benefits for his permanent total disability, based
upon his average weekly wage of $548.98, such conpensation to
commence on April 24, 1990. The Enmpl oyer was afforded the
[imting provision of Section 8(f) of the Act and the Specia
Fund assuned paynment of such benefits after the Enployer paid
104 weeks of pernmanent benefits.

The Findings of Fact and Conclusions of Law made in the
August 1, 1994 decision (CX 1) are binding upon the parties by
virtue of Res Judicata and Coll ateral Estoppel as said decision

is now final, and those findings and conclusions are
i ncorporated herein by reference and as if stated i n extenso and
they will be reiterated herein only for purposes of clarity and

to resolve the issues presented herein.

Sunmary of the Evidence

Decedent's nul ti pl e nmedi cal probl ens are best sunmari zed by
t he February 12, 1991 report of Dr. S. Pearce Browning, IIl, a
surgeon whose practiceis limted to orthopedics and hands. Dr.
Br owni ng, who saw Decedent at the Enployer's request, stated as
follows in his report to the Enployer's workers' conpensation
adj uster (RX 12):

"At your request, | saw M. Eugene Jordan in the office on
2/ 8/ 91 or independent nedical exam nation. M. Jordan has
worked in the sheet nmetal shop at Electric Boat. He started

work at Electric Boat on April 21, 1980. Before that he worked
as a maintenance man in a neat packing plant. VWile he was in
t he neat packing plant, he had no specific trouble with cold in
the refrigerated areas. | inquired specifically as to whether
he had used air driven tools or vibrating tools before he cane
to Electric Boat, and he had not. He has used air driven tools
as a sheet netal worker. These included air driven drills,
cutting shears, and air driven grinders with which he ground
wel ds snoot h.

He started to develop disconfort in both hands. He has had
di abetes for a |l east 2 years and takes M cronase. Her persona
medi cal physician is Dr. Padayhad on Tollgate Road in Warwi ck
Rhode 1 sl and. He | ast worked around 9/15/90 although he has
worked a little bit in between.



He has |ungs problens which go back to 1988 and earlier and he
was short of breath. He was initially followed by one physician
and eventual ly changed to Dr. Padayhag. He apparently has COPD.
He does not have with him any | aboratory values for sane. He
apparently had sone bl ood gases done a week or so ago, but there
are no pul nonary function studi es done.

Dr. Infantolino did carpal tunnel releases on both sides; |eft
side was done on 12/1/89 and the right side done 9/15/89. The
|l eft side has done quite well - the right side has not. He

continues to have pain and disconfort in the right hand and it
is particularly sensitive to cold water. He has poor sensation
and he tends to drop things. Sensory deprivation is limted to
t he medi an nerve and it does not involve the ul nar nerve area in
the right hand. The sensation in the left hand to pinwheel and
vibration is normal. the grasp is dimnished - right 48; left,
93. Pinch - right, 9 fading to 6; left 12.5. He is a bit
tender over the wist and one can feel a click in the wist. He
had standard wist filns of the right hand with him plus he had
a bone scan which showed a good deal of uptake in the joint
bet ween t he radi us and scaphoid and ot her carpal bones. On the
right side, the flexion test and Tinel's sign are weakly
positive; on the left, they are not.

So, in sumary, we have a 60 year old sheet metal worker,
hei ght, 5' 10", weight, 226 pounds, who has had bil ateral carpal
tunnel releases. The left has done well, the right has not. In

hi s nmedi cal background are i ncluded exposure to vibration tools,
di abetes and chroni c COPD.

| | ooked at M. Jordan's situation carefully. | think I would
recomend that the Conduction Studies should be repeated at the
right wist. The outcome in the right wist has not been that
good and it is this that disables him | am not sure whether
this is due to sonme continuing problens with conpression or
di abetes or vibration disease. The latter two could very well
account for why he hasn't done that nmuch better. He does have
cold sensitivity and pain the fingers fromcold but he has not,
as yet, devel oped cl assic Raynaud's.

My reconmmendati on woul d be to repeat the Conduction Studies and
carefully consider the possibility of re-exploring the right

wrist. In the left hand, | think he has reached a point of
maxi mum medi cal inmprovenment and | would assign a rating of 5%
permanent partial inpairnment of the |left non-master hand. On
the right side, | wuld want to see the outcone of the
Conduction Studi es before assigning a rating and if surgery is
done, a final rating should wait a year. You could, however,

pay him 5% permanent partial of the right master hand on account
wi t hout prejudice because | am sure that the eventual outcome
will be significantly | arger.



At this point, | think that M. Jordan's other problens have
created a situation in which I would recommend you file for
Section 8(f) relief. In particular, | believe that his general
overall situation and particularly his diabetes, affect his
hands. Secondly, | think the extent of his COPD is enough and
was known to be present prior to his injury so | think that the
outcone is materially and substantially worse. Because of the
COPD and his diabetes, | would suggest that you get conplete
records and the sinplest thingin M. Jordan's case, | think, is
to apply for Section 8(f) relief. | suspect when you get the
pul monary function studies that they will be very significantly
impaired. At the present nonment, | think he has enough sensory
inpairnent in the right hand so that working with power tools
and doing sheet nmetal work is not an appropriate or safe thing
for either he or the conpany.

| also attach a copy of his medication schedul e which he gave
me. He is off the Voltaren and cannot renmenber what it was for,
but the rest of the nedications, Proventil, Ventolin, Theo-Dur,
Al upent and Predni sone are for the lungs, and the Mcronase is
for the diabetes,” according to the doctor.

Decedent's medical records reflect numerous adm ssions to
the Kent County Menorial Hospital in Warw ck, Rhode Island for
evaluation and treatnent of chronic obstructive pulnonary
di sease (COPD), nmnifested by synptonms such as shortness of

breath and congestion, as well as acute bronchitis. The
treatment usually consisted of Al buterol aerosol therapy, i.e.,
Sol u- Medr al . Decedent's "history of diabetes nmellitus (was)
controlled with M cronase.™ The di scharge diagnoses usually
i ncl uded:

1. Acute bronchitis;
2. Chronic obstructive pul nonary di sease;
3. Diabetes Mellitus.

In this regard, see CX 3 - CX 5, RX 8 - RX 9. | note that the
Sept enber 8, 1989 Di scharge Summary i ndi cates that Decedent "was
seen by Dr. Infantolino for carpal tunnel syndrome on the right
and ganglion" and that he "was scheduled for surgery on
Septenber 15, 1989." (RX 9-19)

Dr. Joseph Padayhag read Decedent's April 7, 1989 pul nonary
function studies as showi ng (RX 10-1):

| MPRESSI ON:  This pul nonary function study is consistent wth
chronic obstructive pulnonary di sease of noderate inpairnment.
There is an adverse reaction of the airways to bronchodil ator
chal | enge, as evidenced by the decrease in the FEV1 foll ow ng
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bronchodi |l ator adm ni strati on. Foll ow up pul nonary function
study is recommended in three to six nonths to determne if the
obstructive defect will inprove followng his acute clinical
epi sode.

As of Septenber 12, 1988, Dr. Fritz Pluviose reported as
follows (RX 9-10): "The patient is a known case of advanded
(sic) enmphysema and he still snokes."” (Enphasis added) Decedent
was hospitalized for four (4) days and Dr. Pluviose's Di scharge
Di agnosis was "(e)xacerbation of chronic obstructive |ung
di sease. " (1d.) Dr. Pluviose diagnosed advanced chronic
obstructive lung disease "as of August 11, 1989." (RX 9-16)

As of August 7, 1989 Dr. R Mals, a radiologist, reported
t hat Decedent's x-rays, taken that date and when conpared with
his x-rays four (4) days earlier, showed "a slight increase in
perihilar interstitial prom nence manifested by peribronchi al
cuffing." (RX 9)

Dr. Padayhag gave the foll owi ng di scharge di agnoses on March
17, 1990 (RX 9-29) (Enphasis added):

1. Pneunoni a;

2. Henophil us parainfluenzae;
3. COPD; and

4. Carpal tunnel syndrone.

Dr. Joseph P. Padayhag i ssued the following disability slip
on January 4, 1990 (RX 10-2):

Pl ease be advised the M. Eugene Jordan is under ny
medi cal care for Chronic Obstructive Pul monary

Di sease. He experiences shortness of breath on
m ni mal exertion such as wal ki ng any di stance, wal ki ng
in cold weather ow walking up a hill or incline.

Pl ease take these factors into consideration when he
requests par ki ng or transportation privil eges.
(Enmphasi s added)

| note that on February 18, 1988 Dr. Pluviose had issued a
simlar disability slip (RX 11) (Enphasis added):

To Whom It May Concer n:

Because of chronic obstructive pul nonary disease of
moder ately severe degree, ny patient, Eugene Jordan,
cannot wal k for extended distances. | therefore
suggest that he ride whenever possible.



The Enployer also referred Decedent for a pulnonary
exam nation at the Menorial Hospital of Rhode Island and David
G Kern, MD., MOMH, Director, Occupational Health Service,
sent the following letter to the Enployer on May 21, 1991 (CX
2):

"As requested, | examned M. Jordan at the Menorial
Hospi tal of Rhode |Island Occupational Health Service on May 20,
1991. M. Jordan had been referred for a respiratory disability
eval uati on.

"I found the patient to be a 61 year old disabled sheet
metal worker who l|eft school in 1946 with his only prior
enpl oyment being farm worKk. From 1946-47, he worked in an
aut onobi | e deal ership where he punped gas, cleaned parts, and
perfornmed an average of one clutch or brake job per week. From
1947-52, he served in the United States Army both as an
anbul ance driver/ medic and as an ordnance worker for 2 “years.
In the latter position, he performed about one brake or clutch
j ob per nonth. From 1953-56, he worked as an auto mechanic
doi ng about two brake or clutch jobs per week. From1956-69, he
worked in residential plunbing and renoved a fair nunber of
boil ers covered with asbestos insul ation. During this period,
he al so insulated two boilers with asbestos. From 1959-63, he
owned his own gasoline station and perforned about two
clutch/ brake jobs per weeks. From 1963-67, he worked as a
machi ne operator at a woodwor ki ng shop with substantial exposure
to saw dust, epoxy resins and fibergl ass. From 1967-75, he
worked as a supervisor of maintenance at Capitol |[Industrial
Center. From 1975-80, he perforned as a custodian at Newton
Packi ng Conpany where he was responsi ble for steam cl eaning the
meat packing areas and carrying materials into the freezers.
From 1980 until approximately 1988, he worked as a sheet netal
worker at the Electric Boat Shipyard. He worked in both the
metal shop and on-board netal units. On a regular basis, he
would use a grinding machine which created extrenely dusty
condi ti ons. He also, fairly regularly, worked along side
wel ders. Although he usually wore an air purifying half-face
respirator during grinding operations and when wel ders were
working in his area, he nevertheless found the exposures
irritating to his nose and throat. When working on-board ship,
he was frequently in confined spaces.

“"A former 1 pack per day snoker for 42 years, M. Jordan
di sconti nued all tobacco use in 1990. Wthout prior history of
chest disease, respiratory synptonms, or history of personal or
fam lial atopic illness, the patient began to experience a
chronic productive cough as well as dyspnea and wheezing on
effort in 1987. He otherw se renmained well w thout paroxysnal
synptons until the late summer of 1988 when for unexpl ai ned
reasons he fairly suddenly developed a marked increase in
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shortness of breath leading to hospitalization. He was
di scharged with a diagnosis of chronic obstructive pul nonary
di sease and treated with nultiple bronchodil ators. Over the
subsequent year, he was rehospitalized about eight tines.
During this tinme, the patient also was diagnosed as having
di abetes nellitus. The patient al so devel oped bil ateral carpal
tunnel syndrone and underwent surgical release in the fall of
1989. Over the last three years, the patient's respiratory
synptons have progressively worsened such that he now
experiences grade |V dyspnea (shortness of breath on any effort
what soever), chronic productive daily cough, and wheezing wth
effort... Current nedications include inhal ed beta-agonists by
both neter-dose inhaler and hone nebulizer, prednisone 10 ny
daily, Theodur 1200 qd, an expectorant, Seclor 250 ng tid for
i ncreasing sputum M cronase 5 ng bid, and Volnaren 75 ng tid.
The patient also carries the diagnosis of bilateral carpal
tunnel syndronme, status-post surgical release...

"Pul monary function revealed an FEV1 1.17 liters (35%
predicted). .. The results are consistent with fairly severe
enphysema with a substanti al i mprovenment following the
i nhal ati on of inhaled bronchodilator. The results are fairly
simlar to those the patient produced in 1989 and 1990 and are
consistent with pulnmnary enphysema as well as a fairly

substanti al conponent of reversible airway obstruction.

"According to the Anerican Medi cal Association Guide to the
Eval uati on of Permanent Inpairnent (Third Edition), the patient
shoul d be considered to have a Class V respiratory inpairnment
with a 60% inpairnment. Although the patient's former snoking
habit was mainly responsible for his respiratory disability, |
believe it is reasonable to conclude that his exposure at
Electric Boat to welding fumes and netal grinding dust
contributed to his chronic bronchitis (chronic daily productive
cough) and his fixed airway obstruction. However, given the
patient's regular use of a respirator and, in spite of the fact
that he nevertheless continues to experience mld irritant
synptons while using a respirator, | believe that his shipyard
exposures mnimally contributed. As noted above, the patient
has bilateral carpel tunnel syndrome, a condition which would
render his overall disability materially and substantially
greater than it would be otherw se. If I can be of further
assi stance, please do not hesitate to contact ne."

In his supplenmental report of Septenber 15, 1993 to the
Enpl oyer, Dr. Kern stated as follows (RX 5) (Enphasis added):

As requested, | am witing to clarify my previous
letters of May 22, 1992 and March 2, 1993. It is ny
opi nion that M. Jordan's chronic obstructive

pul nronary di sease i s not the sole basis of his current
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di sability. Rat her, his bilateral carpal tunnel
syndrome and diabetes nellitus have substantially
contributed (to such disability).

Dr. Kern reiterated his opinions at his February 22, 1994
deposition, the transcript of which is in evidence as RX 4.

In his second supplenental report, Dr. Kern, as of May 17,
2000 stated as follows (CX 12):

“As requested, | reviewed M. Jordan’s nedical records in order
to offer a nmedicolegal opinion as to whether his exposure to
lung irritants at work contributed to his death.

“As you know, | exam ned M. Jordan at the Menorial Hospital of
Rhode Island on May 20, 1991, and detailed the results of ny
evaluation in a letter witten to Ms. Nancy Wl ls of Nationa
Empl oyers Conpany on May 21, 1991. At the time, | concluded
that: (1) the patient had a Class V respiratory inpairnment with
a 60% i npai rment according to the American Medical Association
CGui de to the Eval uation of Pernmanent |npairment (Third Edition),
and (2) while the patient’s forner snoking habit was mainly
responsible for his respiratory disability, his exposure at
Electric Boat to welding fumes and metal grinding dust
contributed albeit mnimally to his chronic bronchitis and his
fixed airway obstruction.

“I'n March 1996, the patient was hospitalized with a Pseudononas
aerugi nosa bil obar pneunoni a. Following a three-week
hospitalization, he was discharged home only to be readmtted
the follow ng day. On readm ssion, his gas exchange was not

much worse than at discharge. However, his CBC revealed 60%
bands (i mmture neutrophilic white blood cells) indicating the
al nost certain presence of bacterem a (bl ood-borne infection).

The infectious disease consultant recommended different
anti biotics than those that had been used appropriately during
the prior hospitalization. The newly prescribed antibiotics

were well chosen in that the patient’s sputum subsequently was
shown to contain two strains of Pseudonpbnas aerugi nosa, one of
which was resistant to the previously used antibiotics but
sensitive to the newy prescribed antibiotics. Nevert hel ess,
the patient died within 24 hours presumably of overwhel m ng
sepsi s.

“Gven nmy previous conclusion that the patient’s workplace
exposures had contributed both to his chronic bronchitis and to
his fixed obstructive airways di sease (enphysem), the fact that
patients with severe | ung di sease are at high risk of devel opi ng
Pseudononas pneunonias, and that patients with severe |lung
di sease are less likely to survive such infections, | believe to
a reasonable degree of nedical certainty that the patient’s
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wor kpl ace exposures at Electric Boat contributed to his death.”

Decedent's <continuing exposure to injurious pulnmonary
stimuli between April 21, 1980 and April 23, 1990 aggravated and
exacerbated his breathing problens and such worsening is
reported in the reports of Dr. Joseph Padayhag (RX 9, RX 10),
Dr. Robert E. Baute (RX 8), Dr. Pluviose (RX 11), Dr. Browning
(RX 12) and Dr. Kern. (CX 2, RX 4) As noted, Decedent
continued to be hospitalized at Kent County Menorial Hospital
for evaluation and treatnment of his pul nonary problens after he
st opped working. On March 31, 1996 Decedent was hospitalized
because of "difficulty breathing"” and he was di scharged on April
19, 1996. The Discharge Summary of Dr. Charles F. Sanson
i ncludes these (CX 3-4):

FI NAL DI AGNCSES:
1. Right lung pneunonia wi th Pseudononas pneunoni a.

2. Chronic obstructive pulnonary di sease in chronic stage
with persistent hyperem a.

3. Insulin dependent diabetes nellitus.
4. Hematuri a.
5. Peripheral edens.

Decedent was di scharged on home care as "inproved" but he was
home only one day, experienced acute breathing problens as well
as | eg weakness and was readmtted to the hospital on April 21,
1996. (CX 3-10) Decedent's condition rapidly deteriorated and
he passed away on April 21, 1996, at 4:17 a.m, and Dr.
Hamayoung Shoj amanesh has certified as the i nmmedi ate cause of
death "Sepsis" due to or as a consequence of pseudononas
pneunmoni a. (CX 6) Eugene G | bert Jordan ("Decedent") married
Hedwi g Veronica Tomasi k ("Claimant") on February 7, 1953 (CX 8)
and Claimant was living with Decedent at the tinme of his death.
(TR 26-37) Funeral expenses exceeded $3,000.00. (CX 7)

On the basis of the totality of this record and having
observed the deneanor and heard the testinmony of a credible
Claimant, | nmake the follow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determine the credibility of the
wi tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nmedical examn ner. Banks v. Chicago Grain
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Trinmmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Termnal, Inc., 8 BRBS 564 (1978).

The Act provides a presunptionthat a claimcomes withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as much to the nexus between an enployee's mal ady and
hi s enploynent activities as it does to any other aspect of a
claim™ Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C.
Cir. 1976), cert. denied, 429 U S. 820 (1976). Clai mnt's
uncontradicted credible testinony alone my constitute
sufficient proof of physical injury. Gol den v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirenent that a claimof injury nust be nmade in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prim facie" case. The Suprene Court has held that
“[a] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enployment as well as out of
enploynent."” United States |ndus./Fed. Sheet Metal, Inc., v.
Director, Ofice of Wirkers' Conpensation Prograns, u. s Dep t
of Labor, 455 U. S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the nmere existence
of a physical inpairment is plainly insufficient to shift the
burden of proof to the enpl oyer. Id. The presunption, though,
i's applicable once claimant establishes that he has sustained an
injury, i.e., harm to his body. Preziosi v. Controlled
| ndustries, 22 BRBS 468, 470 (1989); Brown v. Pacific Dry Dock
| ndustries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui | di ng and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981).

To establish a prima facie claim for conpensation, a
claimant need not affirmatively establish a connection between
work and harm Rather, a claimnt has the burden of
establishing only that (1) the clai mant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oyment, or conditions existed at work, which could have

12



caused the harmor pain. Kier v. Bethlehem Steel Corp., 16 BRBS
128 (1984); Kelaita, supra. Once this prim facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynent or working
conditions. Parsons Corp. of California v. Director, OACP, 619
F.2d 38 (9th Cir. 1980); Butler v. District Parking Managenent
Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v. Bath Iron Works
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
establi shes a physical harm and working conditions which could
have caused or aggravated the harmor pain the burden shifts to
the enployer to establish that claimant's condition was not
caused or aggravated by his enpl oynent. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Volpe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981); Holnmes v. Universal Maritine Serv. Corp., 29
BRBS 18 (1995). 1In such cases, | nust weigh all of the evidence
rel evant to the causation i ssue. Sprague v. Director, ONCP, 688
F.2d 862 (1st Cir. 1982); Hol nes, supra; MacDonald v. Trailer
Marine Transport Corp., 18 BRBS 259 (1986).

In this proceedi ng Cl ai mant al | eges t hat her husband' s death
was due, in part, to the work-related injury for which he had
been awar ded, and was pai d, permanent total disability benefits,
as indicated above (CX 1), and, in support of such claimfor
Death Benefits, Claimnt has offered the report of Dr. Kern
wherein the doctor states as follows (CX 12):

“As requested, | reviewed M. Jordan’s nedical records in order
to offer a nmedicolegal opinion as to whether his exposure to
lung irritants at work contributed to his death.

“As you know, | exam ned M. Jordan at the Menorial Hospital of
Rhode Island on May 20, 1991, and detailed the results of ny
evaluation in a letter witten to Ms. Nancy Wells of National
Enpl oyers Conpany on May 21, 1991. At the tinme, | concluded
that: (1) the patient had a Class V respiratory inpairment with
a 60% i npai rment according to the Anmerican Medi cal Association
Gui de to the Eval uati on of Permanent | npairnment (Third Edition),
and (2) while the patient’s fornmer snoking habit was mainly
responsible for his respiratory disability, his exposure at
Electric Boat to welding fumes and netal grinding dust
contributed albeit mnimally to his chronic bronchitis and his
fixed airway obstruction.
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“I'n March 1996, the patient was hospitalized with a Pseudononas
aerugi nosa bil obar pneunoni a. Following a three-week
hospitalization, he was discharged home only to be readmtted
the follow ng day. On readm ssion, his gas exchange was not

much worse than at discharge. However, his CBC reveal ed 60%
bands (i mmature neutrophilic white blood cells) indicating the
al nost certain presence of bacterem a (bl ood-borne infection).

The infectious disease consultant recomended different

anti biotics than those that had been used appropriately during
the prior hospitalization. The newly prescribed antibiotics
were well chosen in that the patient’s sputum subsequently was
shown to contain two strains of Pseudononas aerugi nosa, one of

which was resistant to the previously used antibiotics but

sensitive to the newly prescribed antibiotics. Nevert hel ess,

the patient died within 24 hours presumably of overwhel m ng
sepsi s.

“Gven nmy previous conclusion that the patient’s workplace
exposures had contributed both to his chronic bronchitis and to
his fixed obstructive airways di sease (enphasenmn), the fact that
patients with severe | ung di sease are at high ri sk of devel opi ng
Pseudononas pneunonias, and that patients with severe | ung
di sease are less |likely to survive such infections, | believeto
a reasonable degree of nedical certainty that the patient’s
wor kpl ace exposures at Electric Boat contributed to his death.”

To establish a prima facie case for invocation of the
Section 20(a) presunption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
conditions existed which could have caused the harm See, e.g.,
Nobl e Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271

(1989). If claimnt's enpl oynent aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. GCeneral

Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Works
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents "specific and conprehensive" evidence sufficient to
sever the connection between clainmnt's harmand his enpl oynent,
the presunption no |longer controls, and the issue of causation
must be resol ved on the whol e body of proof. See, e.g., Leone
v. Seal and Term nal Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Claimant did not establish a prim
facie case of causation and, in the alternative, that there is
substanti al evidence of record to rebut the Section 20(a), 33
U.S.C. 8920(a), presunption. | reject both contentions. The
Board has held that credible conplaints of subjective synptons
and pain can be sufficient to establish the el enent of physical
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harm necessary for a prima facie case for Section 20(a)
i nvocati on. See Sylvester v. Bethlehem Steel Corp., 14 BRBS
234, 236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cir.
1982). Moreover, | may properly rely on Claimant's statenents
to establish that her husband experienced a work-related harm
and as it is undisputed that a work accident occurred which
coul d have caused the harm the Section 20(a) presunption is
invoked in this case. See, e.qg., Sinclair v. United Food and
Commercial Wrkers, 23 BRBS 148, 151 (1989). Mor eover,
Enpl oyer's general contention that the clear weight of the
record evidence establishes rebuttal of the presunption is not
sufficient to rebut the presunption. See generally Mffleton v.
Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U S.C. § 920. What this requirement neans is that the
enpl oyer must offer evidence which conpletely rules out the
connecti on between the alleged event and the alleged harm In
Caudi Il v. Sea Tac Al aska Shi pbuilding, 25 BRBS 92 (1991), the
carrier offered a nedical expert who testified that an
enpl oynment injury did not “play a significant role” in
contributing to the back trouble at issue in this case. The
Board held such evidence insufficient as a matter of law to
rebut the presunption because the testinony did not conpletely
rule out the role of the enploynent injury in contributing to
the back injury. See also Cairns v. Matson Term nals, Inc., 21
BRBS 299 (1988) (nedical expert opinion which did entirely
attribute the enployee’s condition to non-work-related factors
was nonet hel ess insufficient to rebut the presunption where the
expert equivocated sonewhat on causation elsewhere in his
testinony). Where the enployer/carrier can offer testinony
which conpletely severs the causal link, the presunmption is
rebutted. See Phillips v. Newport News Shipbuilding & Dry Dock
Co., 22 BRBS 94 (1988) (nedical testinony that claimnt’s
pul monary probl enms are consistent with cigarette snoking rather
t han asbestos exposure sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimant’s enploynment while
the remaining 1% was in an area far renmoved from the cl ai mant
and renoved shortly after his enpl oynent began). Factual issues
cone in to play only in the enployee’s establishnent of the
prima facie elenments of harnf possi bl e causation and in the |ater
factual determ nation once the Section 20(a) presunption passes
out of the case.
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Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determned by
examning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was in equi poise, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir.
1968), cert. denied, 395 U S. 920, 89 S. Ct. 1771 (1969). The
Suprenme Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all admnistrative bodies. Director, OANCP v. Geenwch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after Geenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

As the Enpl oyer disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oynment did not cause, contribute to, or aggravate his
condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’d sub nom Insurance Company of North Anmerica v.
U.S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U.S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryland, 23 BRBS 157 (1990); Samv.
Loffl and Brothers Co., 19 BRBS 228 (1987). The unequi vocal
testimony of a physician that no rel ationship exists between an
injury and a claimant’s enploynent is sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If an enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynment, the Section 20(a) presunption no | onger controls and
the issue of causation nust be resolved on the whol e body of
proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in weighing and eval uating all of
the record evidence, may pl ace greater wei ght on the opini ons of
the enpl oyee’ s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997).

In the case sub judice, | have already found and concl uded
that the harmto Decedent's bodily franme, i.e., his bilatera
carpal tunnel syndronme, resulted fromworking conditions at the
Enpl oyer's shi pyard. The Enployer introduced no evidence
severing the connection between such harm and his maritime
enpl oynment. Thus, Claimnt has established a prim facie claim
that such harm is a work-related injury, as shall now be
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di scussed and, as noted, Decedent was awarded pernmanent tota
disability benefits comrencing on April 24, 1990 and such
benefits continued until his death on April 21, 1996. (CX 1)

I njury

The term "injury" means accidental injury or death arising
out of and in the course of enploynent, and such occupati onal
di sease or infection as arises naturally out of such enpl oynment
or as naturally or unavoidably results from such accidental
injury. See 33 U S.C 8902(2); U S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wrkers Conpensation
Prograns, U.S. Departnment of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), revig Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-related aggravation
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewicz v. Sun Shipbuilding and Dry Dock
Conmpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
enpl oynent-rel ated i njury need not be the sol e cause, or primary
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, conbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi ppi ng
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); M jangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravation of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WVWATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti

the accunulated effects of the harnful substance mnifest
t hensel ves and cl ai mant becones aware, or in the exercise of
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reasonabl e diligence or by reason of nedical advice should have
been aware, of the relationship between the enploynment, the
di sease and the death or disability. Travelers Insurance Co. V.
Cardillo, 225 F.2d 137 (2d Cir. 1955), cert. denied, 350 U S.
913 (1955). Thorud v. Brady-Hanm |Iton Stevedore Conpany, et al.,
18 BRBS 232 (1987); Geisler v. Colunbia Asbestos, Inc., 14 BRBS
794 (1981). Nor does the Act require that the injury be
traceable to a definite time. The fact that claimant's injury
occurred gradually over a period of tinme as a result of
continui ng exposure to conditions of enploynent is no bar to a
finding of an injury within the neaning of the Act. Bath |ron
Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

This closed record concl usively establishes, and I so find
and concl ude, that Decedent's COPD was caused, in part, by his
maritime enploynment and the exposures to injurious pulnmnary
stinmuli he experienced at the Enpl oyer's shipyard, that the date
of injury is March 27, 1990, that the Enployer had tinely notice
of such pulnonary injury and filed the appropriate first injury
reports, Form LS-202, dated May 1, 1990 (RX 1), that the
Enpl oyer tinely controverted Claimant's entitlenment to benefits
(RX 2) on or about May 8, 1990 and that Decedent tinely filed

for benefits once that dispute arose between the parties. In
fact, the principal issues are whether Decedent died of a work-
related injury and, if so, the nature and extent of his

disability, issues |I shall now resol ve.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U. S. 962 (1968). Thus, the extent of disability cannot be
nmeasured by physical or nmedical condition al one. Nardella v.
Canpbel | Machi ne, I nc., 525 F.2d 46 (9th Cir. 1975).
Consi deration nust be given to claimnt's age, education,
i ndustrial history and the availability of work he can perform
after the injury. Anmerican Mitual I|nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even a relatively
mnor injury my lead to a finding of total disability if it
prevents the enpl oyee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Decedent has the burden of proving the nature and extent of
his disability wthout the benefit of the Section 20
presunption. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shipbuilding & Dry Dock Co., 8 BRBS 141
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(1978). However, once claimnt has established that he is
unable to return to his former enploynment because of a work-
related injury or occupational disease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternate
enpl oynment or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Oleans (CGulfw de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air America v. Director, 597 F.2d 773 (1st
Cir. 1979); Anerican Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
Whil e Claimant generally need not show that he has tried to
obtain enpl oynent, Shell v. Tel edyne Movi ble Ofshore, Inc., 14
BRBS 585 (1981), he bears the burden of denmonstrating his
w llingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternate
enpl oyment is shown. WIson v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS 156
(1985).

On the basis of the totality of this closed record, | find
and conclude that Decedent has established he could return to
any work after he stopped working. The burden thus rests upon
t he Enpl oyer to denpbnstrate the existence of suitable alternate
enpl oynent in the area. If the Enployer does not carry this
burden, Claimant is entitled to a finding of total disability.
American Stevedores, Inc. v. Salzano, 538 F.2d 933 (2d Cir
1976). Southern v. Farners Export Conpany, 17 BRBS 64 (1985).
In the case at bar, the Enpl oyer did not submt any evidence as
to the availability of suitable alternate enploynment. See
Pil kington v. Sun Shi pbuilding and Dry Dock Conpany, 9 BRBS 473
(1978), aff'd on reconsideration after remand, 14 BRBS 119
(1981). See al so Bunbl e Bee Seafoods v. Director, OACP, 629
F.2d 1327 (9th Cir. 1980). | therefore find Clainmnt has a
total disability.

Decedent’s injury has beconme pernanent. A per manent
disability is one which has continued for a | engthy period and
is of lasting or indefinite duration, as distinguished from one
in which recovery nerely awaits a nornmal healing period.
General Dynam cs Corporation v. Benefits Review Board, 565 F. 2d
208 (2d Cir. 1977); Watson v. Qulf Stevedore Corp., 400 F.2d 649
(5th Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel wv.
General Dynamcs Corp., 22 BRBS 403, 407 (1989); Stevens V.
Lockheed Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v.
Lockheed Shipbuilding and Construction Conpany, 17 BRBS 56
(1985); Mason v. Bender Welding & Machine Co., 16 BRBS 307, 309
(1984). The traditional approach for determ ning whether an
injury is permanent or tenporary is to ascertain the date of
“maxi mrum medi cal i nprovenent."” The determ nati on of when maxi mum
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medi cal i nprovenent is reached so that claimant's disability may
be said to be permanent is primarily a question of fact based on
medi cal evi dence. Lozada v. Director, OWCP, 903 F.2d 168, 23
BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser Cui berson Punpi ng,
22 BRBS 87, 91 (1989); Care v. Washington Metropolitan Area
Transit Authority, 21 BRBS 248 (1988); Wayland v. Moore Dry
Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and Shi ppi ng Conpany,
21 BRBS 120 (1988); WIllianms v. CGeneral Dynam cs Corp., 10 BRBS
915 (1979).

The Benefits Revi ew Board has hel d that a determ nati on t hat
claimant's disability is tenmporary or pernmanent may not be based
on a prognosis that claimnt's condition may inprove and becone
stationary at sonme future tine. Meecke v. 1.S.0O. Personnel
Support Departnment, 10 BRBS 670 (1979). The Board has al so held
that a disability need not be "eternal or everlasting"” to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. White, 617 F.2d 292 (5th Cir. 1980), aff'g 9 BRBS 138 (1978).
Such future changes nmay be considered in a Section 22
nodi fi cati on proceeding when and if they occur. Fl eet wood v.
Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Per manent disability has been found where littl e hope exists
of eventual recovery, Air America, Inc. v. Director, OANCP, 597
F.2d 773 (1st Cir. 1979), where claimnt has already undergone
a | arge nunber of treatnments over a long period of tinme, Meecke
v. 1.S. O Personnel Support Departnent, 10 BRBS 670 (1979), even
though there is the possibility of favorable change from
recommended surgery, and where work within claimnt's work
restrictions is not available, Bell v. Vol pe/Head Construction
Co., 11 BRBS 377 (1979), and on the basis of claimant's credible
conplaints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirement in the
Act that medical testinony be introduced, Ballard v. Newport
News Shi pbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v.
Uni versal Maritinme Service Corp., 8 BRBS 451 (1978), or that
cl ai mnt be bedridden to be totally disabled, Watson v. Gulf
St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the sane as in a
permanent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hynman
Construction Corp., 3 BRBS 490 (1976). There is no requirenment
t hat cl ai mant undergo vocational rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers
Conmpany, 8 BRBS 533 (1978), and an award of permanent total
disability may be nodified based on a change of condition.
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Watson v. Qulf Stevedore Corp., supra.

An enpl oyee i s consi dered permanently di sabled if he has any
residual disability after reachi ng maxi nrum nedi cal inprovenent.
Lozada v. General Dynami cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commerci al Workers, 13
BRBS 148 (1989); Trask v. Lockheed Shipbuilding & Construction
Co., 17 BRBS 56 (1985). A condition is permanent if claimnt is
no | onger undergoing treatnent with a viewtowards i nproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982),
or if his condition has stabilized. Lusby v. Washi ngton
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

Aver age Weekly Wage

For the purposes of Section 10 and the determni nation of the
enpl oyee's average weekly wage with respect to a claim for
conpensation for death or disability due to an occupational
disability, thetime of injury is the date on which the enpl oyee
or claimnt becomes aware, or on the exercise of reasonable
dil i gence or by reason of nedical advice should have been aware,
of the relationship between the enpl oynent, the di sease, and t he
death or disability. Todd Shipyards Corp. v. Black, 717 F.2d
1280 (9th Cir. 1983); Hoey v. Ceneral Dynam cs Corporation, 17
BRBS 229 (1985); Pitts v. Bethlehem Steel Corp., 17 BRBS 17
(1985); Yal owchuck v. General Dynam cs Corp., 17 BRBS 13 (1985).
The parties have stipul ated, and this closed record
corroborates, that Decedent was an involuntary retiree and that
any benefits awarded to his surviving widow shall be based upon
t he average weekly wage established in Decedent’s claim for
benefits, or $548.98. (CX 10)

Deat h Benefits and Funeral Expenses Under Section 9

Pursuant to the 1984 Anmendnents to the Act, Section 9
provi des Death Benefits to certain survivors and dependents if
a work-related injury causes an enployee's death. Thi s
provi sion applies with respect to any death occurring after the
enact nent date of the Anendnents, Septenber 28, 1984. 98 Stat.
1655. The provision that Death Benefits are payable only for
deat hs due to enploynent injuries is the sanme as in effect prior
to the 1972 Anmendnents. The carrier at risk at the time of
decedent's injury, not at the tinme of death, is responsible for
payment of Death Benefits. Spence v. Term nal Shipping Co., 7
BRBS 128 (1977), aff'd sub nom Pennsylvania National Mitual
Casualty Insurance Co. v. Spence, 591 F.2d 985, 9 BRBS 714 (4th
Cir. 1979), cert. denied, 444 U S. 963 (1975); Marshall .
Looney's Sheet Metal Shop, 10 BRBS 728 (1978), aff'd sub nom
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Travel ers I nsurance Co. v. Marshall, 634 F.2d 843, 12 BRBS 922
(5th Cir. 1981).

A separate Section 9 claimnust be filed in order to receive
benefits under Section 9. Alneida v. General Dynam cs Corp., 12
BRBS 901 (1980). This Section 9 claimnmust conply with Section
13. See WIlson v. Vecco Concrete Construction Co., 16 BRBS 22
(1983); Stark v. Bethlehem Steel Corp., 6 BRBS 600 (1977).
Section 9(a) provides for reasonable funeral expenses not
exceedi ng $3, 000. 33 U . S.C. A 8909(a) (West 1986). Prior to
the 1984 Amendnments, this amount was $1,000. This subsection
contenpl ates that paynment is to be mde to the person or
busi ness providing funeral services or as reimbursenent for
paynment for such services, and paynent is |limted to the actual
expenses incurred up to $3,000. Claimant is entitled to
appropriate interest on funeral benefits untinely paid. Adans
v. Newport News Shipbuil ding and Dry Dock Conpany, 22 BRBS 78,
84 (1989).

Section 9(b) which provides the formula for conputing Death
Benefits for surviving spouses and children of Decedents nust be
read in conjunction with Section 9(e) which provides m nimm
benefits. Dunn v. Equitable Equi pment Co., 8 BRBS 18 (1978);
Lonmbardo v. Mbore-MCormack Lines, Inc., 6 BRBS 361 (1977); Gray
v. Ferrary Marine Repairs, 5 BRBS 532 (1977).

Section 9(e), as anmended in 1984, provides a nmaxi mum and
m ni mum death benefit |evel. Prior to the 1972 Anmendnents,
Section 9(e) provided that in conmputing Death Benefits, the
average weekly wage of Decedent could not be greater than $105
nor |ess than $27, but total weekly conpensation could not
exceed Decedent's weekly wages. Under the 1972 Anendnents,
Section 9(e) provided that in conputing Death Benefits,
Decedent's average weekly wage shall not be less than the
Nati onal Average Weekly Wage under Section 6(b), but that the
weekly death benefits shall not exceed decedent's act ual
aver age weekly wage. See Dennis v. Detroit Harbor Term nals, 18
BRBS 250 (1986), aff'd sub nom Director, OACP v. Detroit Harbor
Termnals, Inc., 850 F.2d 283 21 BRBS 85 (CRT) (6th Cir. 1988);
Dunn, supra; Lonmbardo, supra; Gay, supra.

In Director, OANP v. Rasnussen, 440 U.S. 29, 9 BRBS 954
(1979), aff'g 567 F.2d 1385, 7 BRBS 403 (9th Cir. 1978), aff'g
sub nom Rasnmussen v. GEO Control, Inc., 1 BRBS 378 (1975), the
Suprenme Court held that the maxi num benefit |evel of Section
6(b) (1) did not apply to Death Benefits, as the deletion of a
maxi mum | evel in the 1972 Amendnent was not inadvertent. The
Court affirmed an award of $532 per week, two-thirds of the
enpl oyee's $798 average weekly wage.
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However, the 1984 anendnents have reinstated that maxi num
l[imtation and Section 9(e) currently provides that average
weekly wage shall not be less than the National Average Weekly
Wage, but benefits may not exceed the |lesser of the average
weekly wage of Decedent or the benefits under Section 6(b)(1).

In view of these well-settled principles of law, | find and
conclude that Claimnt, as the surviving Wdow of Decedent, is
entitled to an award of Death Benefits, commencing on April 22,
1996, the day after her husband's death, based upon the
Decedent's average weekly wage $548. 98 as of that date, pursuant
to Section 9, as | find and conclude that Decedent's death
resulted from his work-related pul nonary problens, i.e., his
COPD, according to Dr. Kern. (CX 12) Thus, | find and
concl ude that Decedent's death resulted fromand was related to
his work-related injury for which he had been receiving
permanent total disability benefits until his death on April 21,
1996.

| nt er est

Al t hough not specifically authorizedinthe Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation payments.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to ensure that the
enpl oyee receives the full anmount of conpensation due. WAtkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OACP, 594 F.2d 986 (4th Cir. 1979);
Santos v. CGeneral Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shi pbuil ding, 22 BRBS 78 (1989); Smith v. Ingalls
Shi pbui | ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui | di ng, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. General Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making cl ai mrant whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . .

Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984)

nodi fied on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific adm nistrative
application by the District Director. The appropriate rate
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shall be determ ned as of the filing date of this Decision and
Order with the District Director.

The Benefits Review Board has held that the enployer nust
pay appropriate interest on untinely paid funeral benefits as
funeral expenses are "conpensation” under the Act. Adans v.
Newport News Shi pbuil ding, 22 BRBS 78, 84 (1989).

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as
the Enployer timely controverted Claimant's entitlement to
benefits. (TR ) Ranpbs v. Universal Dredgi ng Corporation, 15
BRBS 140, 145 (1982); Garner v. Oin Corp., 11 BRBS 502, 506
(1979).

Section 8(f) of the Act

Regardi ng the Section 8(f) issue, the essential el enents of
that provision are net, and enployer's liability is limted to
one hundred and four (104) weeks, if the record establishes that
(1) the enployee had a pre-existing permanent partial
disability, (2) which was manifest to the enployer prior to the
subsequent conpensable injury and (3) which conmbined with the
subsequent injury to produce or increase the enployee's
permanent total or partial disability, a disability greater than
that resulting fromthe first injury alone. Lawson v. Suwanee
Fruit and Steamship Co., 336 U.S. 198 (1949); FMC Corporation v.
Director, ONCP, 886 F.2d 118523 BRBS 1 (CRT) (9th Cir. 1989);
Director, OANCP v. Cargill, Inc., 709 F.2d 616 (9th Cir. 1983);
Director, OACP v. Newport News & Shipbuilding & Dry Dock Co.,
676 F.2d 110 (4th Cir. 1982); Director, OANCP v. Sun Shi pbuil di ng
& Dry Dock Co., 600 F.2d 440 (3rd Cir. 1979); C & P Tel ephone v.
Director, OWP, 564 F.2d 503 (D.C. Cir. 1977); Equitable
Equi prent Co. v. Hardy, 558 F.2d 1192 (5th Cir. 1977); Shaw v.
Todd Pacific Shipyards, 23 BRBS 96 (1989); Dugan v. Todd
Shi pyards, 22 BRBS 42 (1989); MDuffie v. Eller and Co., 10 BRBS
685 (1979); Reed v. Lockheed Shi pbuil ding & Construction Co., 8
BRBS 399 (1978); Nobles v. Children's Hospital, 8 BRBS 13
(1978). The provisions of Section 8(f) are to be liberally
construed. See Director v. Todd Shi pyard Corporation, 625 F.2d
317 (9th Cir. 1980). The benefit of Section 8(f) is not denied
an enpl oyer sinply because the new injury nerely aggravates an
existing disability rather than creating a separate disability
unrel ated to the existing disability. Director, OMCP v. Genera
Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cir. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynam cs Corp., 6 BRBS 762 (1977).
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As noted above, the Enployer has withdrawn its petition for
Section 8(f) relief with reference to the Claimant’s claimfor
Death Benefits. (RX 13)

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enployer as a
sel f-insurer. Claimant's attorney filed fee applications on
July 10, 2000 (CX 14) and July 14, 2000 (CX 16), concerning
services rendered and costs incurred in representing Cl ai mant
bet ween January 31, 1997 and June 7, 2000. Attorney Carolyn P
Kelly seeks a fee of $3,808.84 (including expenses) based on
attorney time and paralegal time at various hourly rates.

The Enpl oyer has accepted the requested attorney's fee as
reasonable in view of the benefits obtained and the hourly rate
charged. (RX 14, RX 15)

I n accordance with established practice, | wll consider
only those services rendered and costs incurred after January
29, 1997, the date of the informal conference. Servi ces

rendered prior to this date should be submtted to the District
Director for her consideration.

In light of the nature and extent of the excellent |egal
services rendered to Clainmant by her attorney, the amount of
conpensati on obtai ned for Cl ai mant and t he Enpl oyer's acceptance
of the requested fee, | find a | egal fee of $3,808.84 (including
expenses of $633.84) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C. F.R
8§702. 132, and is hereby approved. The expenses are approved as
reasonabl e and necessary litigation expenses.

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the followng
conpensation order. The specific dollar conputations of the

conpensation award shall be adm nistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. The Enployer as a self-insurer shall pay Decedent's
w dow, Hedwi g Jordan, ("Claimant"), Death Benefits from April
22, 1996, based upon the average weekly wage of $548.98, in
accordance with Section 9 of the Act, and such benefits shal
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continue for as long as she is eligible therefor.

2. The Enpl oyer shall reinburse or pay Clai mant reasonabl e
funeral expenses of $3,000.00, pursuant to Section 9(a) of the
Act. (CX 7)

3. Interest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
(1982), conputed fromthe date each paynent was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Oder with the District
Director. Interest shall also be paid on the funeral benefits
untinmely paid by the Enpl oyer.

4. The Enployer shall pay to Clainmant's attorney, Carolyn
P. Kelly, the sum of $3,808.84 (including expenses) as a
reasonable fee for representing Clainmant herein after January
29, 1997 before the O fice of Adm nistrative Law Judges and
bet ween January 31, 1997 and June 7, 2000.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVWD: j |
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